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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13814
V.

M CHAEL A. BEAUCHEM N,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appeal ed from an order issued by
Adm ni strative Law Judge Patrick G Geraghty on January 13,
1995, ! whi ch deni ed respondent’'s notion for judgment on the
pl eadi ngs, granted the Adm nistrator's notion for summary

j udgment, and affirmed an order revoking respondent's pil ot

certificate pursuant to 14 C.F.R 61.15(a)(2).% The revocation

! A copy of the law judge's order is attached.

2 861.15 O fenses involving al cohol or drugs.
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was based on respondent's admtted fel ony drug conviction,
wherein he pled guilty to know ngly engaging in a continuing
crimnal enterprise of which he was the "organi zer, supervisor,
or manager," and through which he inported and distributed sone
24,000 pounds of marijuana for economc gain, in violation of 21
U S.C. 848. For the reasons discussed bel ow, respondent’'s appeal
is denied and the | aw judge's order uphol ding revocation is
af firmed.

First, respondent argues that this revocation action is
unconstitutional in that it constitutes a second puni shnent for
his crimnal offense, in violation of the Doubl e Jeopardy C ause
of the Constitution. However, we have held -- and courts have
agreed -- that the Double Jeopardy C ause, which prohibits
puni shing twce crimnally for the same offense, is inapplicable
to cases such as this since revocation is a renedial (not
punitive) sanction, and these are essentially civil (not
crimnal) proceedings.® Mre generally, respondent asserts that
(..continued)

(a) A conviction for the violation of any Federal or
state statute relating to the grow ng, processing,

manuf acture, sale, disposition, possession, transportation,

or inportation of narcotic drugs, marihuana, or depressant
or stinmulant drugs is grounds for --
* * *

(2) Suspension or revocation of any certificate or
rating issued under this part.
* * *

% See Administrator v. Franklin, 3 NTSB 985, 986 (1978),
aff'd., Franklin v. FAA No. 78-3336 (5th G r. June 12, 1979);
Adm ni strator v. Davids, NTSB Order No. EA-3740 at 3 (1992),
aff'd., Davids v. FAA, No. 93-70009 slip op. at 3 (9th G
Septenber 13, 1993); Adm nistrator v. Byrom NTSB Order No. EA-
3866 at 4 (1993).
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section 61.15(a)(2) is unconstitutional because it purports to
aut hori ze such actions. It is well established that we have no
authority to rule on challenges to the constitutionality of a
regul ation.?

Respondent al so clains that this revocation action violates
his 1990 plea agreenent in the crimnal case, in which an
Assistant United States Attorney (AUSA) agreed that if "any other
federal or state | aw enforcenent agency [should] contenplate
pl aci ng charges agai nst [respondent] based upon his invol venment
in. . . crimnal acts prior to the date of this agreenent the
Governnment will recomend to such agency that no charges be
brought against [respondent]."” (Admnistrator's Mtion for
Summary Judgnent, Exhibit C, p. 5.) It is clear fromthe record,
however, that the AUSA fulfilled this agreenent when she
submtted the following witten request to the Admnistrator's
counsel in this case:

Assum ng only for the sake of argunent that FAA

adm ni strative proceedings relating to [respondent’ s]

pilot's license constitute "charges," we request that no

charges be brought against [respondent] for his admtted
participation in the offenses which resulted in the plea
agreenent in the above captioned case."

(Adm ni strator's Mtion for Summary Judgnent, Exhibit C p. 2.)

There is no | egal support for respondent's position that the FAA

* Administrator v. Ewing, 1 NTSB 1192, 1194 (1971) (Board
has no authority to pass on reasonabl eness or validity of FAA
regul ations); Adm nistrator v. Boardman, NTSB Order No. EA-3523
at 10 (1992) (Board lacks authority to rule on constitutional
validity of regulations pronulgated by the Admnistrator). See
al so Watson v. NTSB, 513 F.2d 1081, 1082 (9th Cir. 1975) (NTSB
does not have jurisdiction over chall enges to FAA regul ati ons of
general application).
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was obligated to follow the AUSA's reconmendati on. W recogni zed

as much in Adm nistrator v. Renner, NTSB Order No. EA-3927

(1993), and Adm nistrator v. Hagan, NTSB Order No. EA-3985

(1993), where we upheld certificate revocati ons based on fel ony
drug convictions, despite the fact that -- as in this case -- the
Departnent of Justice had reconmended, in accordance wth the
terms of a plea agreenent, that the FAA' s charges in the
revocation actions not be brought.

Respondent next chall enges the |l aw judge's denial of his
nmotion in limne, in which he sought to exclude fromthe record
certain docunents attached to the Adm nistrator's notion for
summary judgnent, which respondent asserted were prejudicial and
unnecessary. Specifically, respondent objects to the inclusion
of the eleven-count crimnal indictnment (Adm nistrator's Mtion
for Summary Judgnent, Exhibit A), noting that he pled guilty to,
and was convicted of, only one count (count 11). The other
counts, however, are clearly relevant to respondent's conviction
because count 11 specifies that the continuing crimnal
enterprise headed by respondent involved a series of crimnal
acts, including those alleged in the previous ten counts, which
counts were then "incorporated herein by reference.”

Respondent al so objects to adm ssion of the entire plea
agreenent, al though he hinself introduced -- and sought to rely
on -- the text of the sentence quoted above; and to the letter
fromthe AUSA containing the request that no charges be brought,

whi ch al so contai ned what was referred to as "background"
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i nformati on about respondent's crimnal case. Respondent
apparently believes that the extraneous information contained in
t hese docunents is unduly prejudicial. W disagree. Qur |aw
judges are certainly capable of recognizing and di sregardi ng
irrelevant or potentially prejudicial information. There is no
indication that the law judge in this case inproperly relied on,
or even considered, anything in the chall enged docunents beyond
what was necessary to evaluate the nerits of respondent's claim
that this enforcenent action violated the ternms of his plea
agr eenent .

Finally, respondent argues that this case shoul d have been
di sm ssed pursuant to our stale conplaint rule (49 C.F. R
821.33), because it was initiated nore than six nonths after the
Adm ni strator first becane aware of respondent's conviction. The
stale conplaint rule does not apply, however, to cases where the
all egations in the conplaint present a legitimte issue of |ack
of qualification. Despite respondent's assertions that his
crimnal offense (inportation and distribution of 24,000 pounds
of marijuana) is unrelated to aviation safety, and does not
inplicate a lack of qualification, our case law clearly holds to
the contrary. W have held that any conviction involving the
sale of drugs, even if it does not involve the use of an
aircraft, warrants revocation based on a |lack of qualification.

Adm ni strator v. Nave, NISB Order No. EA-4257 (1994), and

Adm ni strator v. Robbins, NITSB Order No. EA-4156 (1994), both

citing Adm nistrator v. Piro, NTSB Order No. EA-4049 at 4 (1993),




where we said
I n our judgnent, any drug conviction establishing or
supporting a conclusion that the airmn possessed a
control | ed substance for profit or commercial purposes is a
flagrant one warranting revocation under [section
61.15(a)(2)]. An individual who knowi ngly participates in a
crimnal drug enterprise for econom c gain thereby
denonstrates such a disregard for the rights and |lives of
others that he may reasonably be viewed as | acking the
capacity to conformhis conduct to the obligations created
by rules designed to ensure and pronote aviation safety.
In sum respondent has shown no reason to reverse the | aw

judge's order granting the Adm nistrator's notion for summary

judgnent in this case.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;

2. The initial decision granting the Adm nistrator's notion
for summary judgment and uphol di ng the revocation of respondent's
pilot certificate is affirmed; and

3. The revocation of respondent's pilot certificate shal
comrence 30 days after the service of this opinion and order.”

HALL, Chairman, FRANCIS, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

®> For the purpose of this opinion and order, respondent nust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



